2	CONTRACTS
which payment is to be made in England upon delivery of goods from
up country in an Algerian port—is partly to be performed in Algeria,
does not put an end to the inference that the contract remains an
English contract between English merchants, to be construed accord-
ing to English law and with all the incidents which English law attaches
to the non-performance of such contract.'1
The Mount     An even stronger example of the control of the proper law
Albert case over performance of the obligation is afforded by Mount Albert
./    Borough Council v./Australasian Temperance and General Mutual
Life Assurance Society* where the facts were as follows:
'- -A New Zealand borough council raised a loan from a Victorian
company and issued debentures in 1926 repayable in Victoria and bear-
ing interest at the rate of £5. 13^. gd. per centum per annum also payable
in Victoria.
A Victorian statute of iq^i, designed to rectify the financial in-
stability of that period by calling for a common sacrifice from all,
provided that interest due under existing mortgages should be reduced
at a certain rate for a period of three years.
The Privy Council expressed its strong opinion that this
statute, even if it extended to debentures, which was not the
case, did not affect the obligation of the borrowers to pay inter-
est at the agreed rate of £5. 13s, gd. The amount payable
was a matter of obligation that was subject exclusively to the
law of New Zealand as being the proper law of the contract.
There could not be one proper law to govern the creation of
the obligation and another to govern its discharge.3
Position The decision of the Court of Appeal in Chatenay v. Brazilian
byTgw^ Submarine Telegraph Co.4-—the case in which Lord Esher made
contract the statement quoted above5—does not endorse the view that
all questions affecting the performance of a contractual obliga-
tion fall to be determined by the lex loci solutionis. It merely
illustrates the rule that the position of a principal with regard
to third parties with whom the agent has contracted on his
behalf is determined by the proper law of the contract made
by the agent.
1	Jacobs-?. Credit Lyonnais (1884), 12 Q.B.D, at p. 603.
2	Ci938] A-C. 224.
3	The Victorian statute did not render payment of interest at the stipulated rate
illegal (ibid., p. 241), and therefore the alleged rule that a contract is unenforce-
able if performance is illegal in the place of performance (supra, pp. 244—6)
was not relevant.
* [1891] i g.B. 79.	s Supra, pp. 250-1.

